
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD RECEIVEr)

SWIF-T FOODMART, ) ri/IN 5 2004

Petitioner, )
) IL ~91~Uflo~cONTPfOL ~OA~t

v. ) PCB______

) (USTappeal)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

PETITIONFORREVIEW

NOW COMESPetitioner,SWIF-TFOODMART, throughits undersignedattorney,and

pursuantto Section40(a)(1)oftheEnvironmentalProtectionAct, 415 ILCS 5/40(a)(1),and

Section105 SubpartD of thisBoard’sproceduralregulations,35 Ill. Adm. Code105.400-

105.412,herebyseeksreviewof thefinal decisionof RespondentILLINOIS

ENVIRONMENTAL PROTECTIONAGENCY(IEPA) datedDecember1, 2003(atrueand

correctcopy ofwhich is attachedhereto,and incorporatedherein,asExhibit A), deducting

$40,130.46from Petitioner’sLUSTreimbursementapplication. In supportof this Petition,

Petitionerstatesasfollows:

1. Petitioneris owner/operatorof afacility locatedat 1100BelvidereRoad,

Waukegan,LakeCounty,Illinois, atwhich leakingundergroundstoragetankswerelocated,and

remediationhastakenplace.

2. Petitioner’sLUST ReimbursementPackagewasdatedJune30, 2003andreceived

by theIEPAon October27, 2003. TheLUST ReimbursementPackagewasfor work performed

betweenDecember1, 1995andNovember20, 2001,requesting$41,922.46in reimbursement

from theLUST Fund. The IEPA’s final decisionletter, issuedDecember1, 2003,grantedless

than thatamount.



3. TheIEPA’s final decisionletterdeducted$39,948.00for costsassociatedwith

concreteand/orasphaltreplacementby asubcontractor,PeterJ.HartmannCompany,for lackof

supportingdocumentation,on thebasisthat therewasno supportingdocumentationof costsand

that theIEPA is unableto determineif thosecostswereunreasonablebecauseit is unclear

whetheradditionalremedia~ionwill be requireduntil afteraNo FurtherRemediationLetter is

issued.This determinationis in error asamatterof law andfact.

4. TheIEPA’s final decisionletteralso deducted$5,552.45for costsassociatedwith

thepurchaseofbackfill materialby asubcontractor,MeyerMaterialCompany,for lackof

supportingdocumentation,on the basisthat thecopiesofthecheckssubmittedarenotsufficient

information. TheIEPA also addedthat Petitionershouldsubmitdetailedinvoicesfrom Meyer

MaterialCompanyfor thepurchaseofbackfill material. This determinationis in errorasa

matterof.law andfact.

5. The IEPA’s final decisionletteralsodeducted$630.01in handlingchargesfor the

coststhat theIEPA determinedto be ineligible. This determinationis. in error asamatterof law

andfact.

6. Aôcordingly, theIEPA’s final decisionletter in total resultedin erroneous

reimbursementdeterminationsin theamountof $40,130.46,which Petitionerseeksin this LUST

Fundreimbursementappeal.

WHEREFORE,Petitioner,SWIF-TFOOD MART, requeststhat this Boardreversethe

IEPA’s denialof $40,130.46in LUST Fundreimbursement,andawardto Petitionerthat amount

in additionalLUST Fundreimbursement,andawardto Petitionersuchotherandfurtherrelief as

maybewithin thisBoard’sjurisdictionandauthority.



HedingerLaw Office
2601 S.Fifth St.
Springfield,IL 62703
(217)523-2753phone
(217)523-4366fax

Respectfullysubmitted,

SWIF-TFOOD MART,
Petitioner,

By its attorney,

HEDINGE WOF ICE

By
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SWIF-T FOODMART, . )
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NOTICEOFFILING AND PROOF OF SERVICE

To: Pollution ControlBoard,Attn: Clerk
100 WestRandolphStreet
JamesR. ThompsonCenter
Suite’11-500
Chicago,IL 60601-3218

Division of LegalCounsel
Illinois EnvironmentalProtectionAgency
1021N. GrandAve. East
P.O.Box 19276
Springfield,IL 62794-9276

PLEASETAKE NOTICEthat on the‘~4~ayof December,2003,wesentvia U.S. first
classmail to theClerk ofthePollution ControlBoardtheoriginalandninecopiesofthe
PETITIONFORREVIEW for filing in theaboveentitledcause.

Theundersignedcertifiesthat atrueandcorrectcopyof thePETITIONFOR REVIEW
wasserveduponeachofthe above-identifiedindividualsvia U.S. mail, by enclosingthesamein
envelopesproperlyaddressed,with ostagefully prepaid,andby depositingsaidenvelopesin a

U.S. PostOfficemail box, on the~ ay D ce er, 20031/ j *

Stephen~‘Hedinge~ f
HedingerLaw Office
26015. Fifth St.
Springfield, IL 62703
(217)523-2753phone
(217) 523-4366fax

THISFILINGIS SUBMITTEDONRECYCLEDPAPER
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CERTIFIEDMAIL ~

CEO]. 2003

Swift-i roodMart
Attn: lsarn Saed
314S.Lc~s’Avenue

• Waukegan,Illinois 6C’~85

• Re: LPC ~O971~05268’--Lake County
WakegazilSwif..T’FoodMart
1100Be1vid~re.R4~
LUST thcid~nv.~~60723
LUST FISCAL~ILE

• DearMr. Saed:

The !flinois £nvirQn ~ta~Pr.o;e~tio~iAgencyha.~completedthe revtewofyourapplicationf~r
paymentfrom x~e~nde~g~ou.~dStorageTankFundfor theabove-referencedLUST incident

• puant toStctjo~57~8(a)of.theIlii~o5sEnvironmentalProtectionAct (Act), and35111.Adrn.

Code732,Subpart:F.~Thi~informa~ionis datedJune30, 2003 andwasreceivedby theAgency
or October27,20O3.~.T~applicationfor paymentcoverstheperiodfrom 1D~c4mber1, 1995 lo

• November20,2001. Theamoun~re~uestedis S41,922.46.

The deducti~1eam~urft~f~r.this..ciaiznis $10,000.00,which waspreviouslydeducted from the
• !rwoice Vouche~4atedS~temb~r6, 2001. Listed .j~AttachtnentA arc thecostswhich arenot

• • beingpaidand thetea~oi~sthesecostsarenot behtgpaid.

• • • OnOc~obcr27,2003,~ A~er,zyrec~vedyour ccnipleteapp1icatio~ifor payn~ent~orthis claim.
As a resultofthe~ r~,iei’~of this appl!cationforpay~ncnt,a voucherfor S~,792.00wiU
be preparedfàr.sübn~is~on:totheCornptroiler’2 Office for paymentas ftinds ~ecomeavaUable

• basedupon thedatetheAg~emy~ecdvedyourcomp’eterequestfor paymentofthis applicati~
for payi~ent..Subseq~ü~~pliçatioi for paymenttl~thavebee~aresubmi~cd~II be
;;~‘oc~c~~ ~ thedaiccompLetesubsequentappLicationfor paymei~trequestsarereceived
by theAgency. This co~t~tes~theAgerlcy’3 final actionwith regardto theaboea.~plicatioQ(~)

• • • for payment. • . •

An under~oundstorag~tnn1oWn~~r operatormaya~pet~lthis final ~ ~c~e Illinois
• Fo)lution ControlBo~xd.(B~oard).~ursuantto Section57~(i)andSection40 oftheAct by filing a

~~ru~’ ~ t’~c’,hM.~.5~t~t.~ ~ .~!.t ‘j87.f~40 ()F~~ (5~ W. kt~cr,~oflSL, 0c~E’t~ir.,~,It. GO~)1b—U~47~~~4OrX1
t — ~9SSr*&Ui ~ EU,~in IL. (iOU — 1M7u (111i ‘II • P~. — ‘J~ ‘4 Ivt~r~iWS~ Pe~ui IL. ~,1(.4 JC)9) h~35463

• 1l%j~%U(It ~ U~tvt~r~ih~si,. P6ç~II~IL C1614 ~IJ09; G~~.4b2 •. ‘~c.~t— 2~:3~OUIh FI’UI 5Ir~~CP..,mp~iXn, :i. G~82C 7)27a~5~.cc
~ —450t) & SIxth 5tro~i ~ ~ (t270(~— IZfl~L7~b.(~G~2• $Wt~.L~— 2009 MilL $Ir~i, I,vj~,tL ~23’ (~16~346.5120

• • . • • — 2.~09.W,M.~nS., 5~i~II&. M~(Ir)rt,U,. 62~I39 I~)It4)993.7200
%.ii~rt~t,~JRi ~j.tu>PA~~
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petitionfor a he~rii~gwithin 35 daysalterthedateof issuanceofthefinal decision. However,the

35-dayperiod~a~b~xtendcdfoi a’ periodoftimenotto exceed~0daysby written I1.otice frcxn

theowneroroperator~dthe i11in~hEPAwithin the initial 3S-da~’vappealperiod.. if the
applicant~vishestorcceIvca. 90-dayextension,av.iritten requestthat inci~u4esa.statementofthe
d.~ethefrnal~decision.;w~reeei~vëd,alongwith acopy ofthis decIsion,mustbe~enxto the
Illinois EPAassoona~pcs~ible. .

Forinfozmationr~ga~diiigth,cfiling ofanappe.a~pleasecontact:

Dorothy9~.nn~Clezlc
Illinois PollutionCox1trol Board
Stat~offlhinoi~Center
.iOO WcirRa~doiph~Suite 11-500
Cltic~g,Uii.ricis 60601
3l2/Sl4~3620

For Informationregardingthefiling of an extension,pleasecontact:

Il1in~is~nv~ronz~extalProt:ctlonAgency
Divisioti.ofLeg~iC~uhsei
l 021 No OrandAvenueEast
St~ring~eld.:flthtoiz 62794-9276217fl&2~54~4,

If you have any auesti~nsor require further assistance,pleasecontactLieutaH~ckn~nof

my ~.t 2~i/782-67~2..

Oakley,Msnáger •

LUST Claims Unit . :. ,

Planning& Reportir.gSe~ctiàn
Bureauof J2nd •:

DEO:LH:rnls\031~Z64oc.

Attachment

bcc: DivjsjonFule
LCUFiI~
Lieura~jsckn’ian.

/• .~.. .2.
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• . . AttachmentAAccountingDeductions

Rc LPC ~097i905268: LakeCounty
• Waukcgari/Swif-TF.oo4Mart

1100BelvidereRd.’
• Lt.~STIn.cidcntNo;960723

LUST Fiscal il,e.
Citationsin thisatiachthent.aiefrOm and,theEnvironmerual’ProtectionAct (Act) and35 Illinois

AdministrativeCode(3~‘J~LA.d.m.Code).

Item.# DescriptionbtDeductions

$5,552.45, d~du~tiohfor coststhatlacksupportingdocumentation(35 IU. Adm. Code
732.60,6(gg)).Sincetherejs nO supportingdocumentationofcosts,theIllinois EPA.

• cannot’determ~nc;ti~àtcostswerenot usedfor activitiesin excessofthosenecessaryto
meettheminirnuni~equirementsofTitle XVI oftheAct (Section57.5(a)oftheAct

and35 III. Ad~,..COde732.606(o)). . .

Please~ubrñitdezaj1edinyoi~e/invoicesfrom MeyerMaterialCo. iör thepurchasesof’
backfill iia ‘al.”•Thc’copiesof checkssubmittedwith this claim arenotsufficient
documentatiOn.,. . . . . . .

~33,948.00 . ‘. .

Deductionf~coatsthat ~ ~upporungdocumentation(35 III. Adrn. Code.
• 732.606(gg)).. Since:’thereis po supportingdocumentationofcosts,theIflinois EPA

cannotdetermine.tharcostswerenotusedfor activitiesin excessof thosenecessaryto
meetthe thixiU~,thr~quirexnenztsofTitle XVI oftheAct (Section57.5(a)of theAct

and3.5 iii. Adrn. Code732.606(o)).

Deductionfor Oos~associated‘~withconcreteand/orasphaltreplacement.’TheIllinois

EPA v~’ilionly ~tibtir~e concreteand/orasphaltreviacementoncefor ihi~occurrence.

Urzt~Jth~~ .~r~nc~d~ii~ ~s rece1s4.t~a NoFurtherRemediationLetter, the
Illinois EPA’.’cannotdetertnjneif thesecostsareunreasonableor if they ~‘r~f~r
activities in excess;dfthose.necessaryto meettheminimumrequire ~ ..... -.
oftheAct. ~in~eatthis time it. ~s3.inclcarwhetheradditionalremedianionmayb.t
rcquirâd. (Sections57,5(a)and 7.7~c~(4)(C)of theAct; 35 111. Mm. Code732.505(c)
and732.606(o))“ “.. . .

Oncetheabov~re~renicedsite‘hasreceivedaNoFurtherRemediationLetter,~
rezubmissionwith’additionalinformationof thecostsassociatedwith concreteand/or
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asph~ltreplaceincnt(aswell asanysupportingdocumentation)mayb~

~ t( thelThnoisEPA.

P1ea~esubmitdetailedinvoice/iiwoice~from PeterJ.HartmannCo.that
tô~.l~’tO$13,94800.Thelettersofproposal~arenotsui~cient

• • d’ocunierita~oufor this request.

• • A1~so~p1e~s~,’do nOt resubmitther~qu~cLot coneretereplacementuntil
yot~’havcrecà~vedtheNoFurtherAction letterfrom th~Agency.

• S630.Oi,adJ~istthent,in thehandlingchargesdueto thedeductionsofthe
• 1j~Tecpsrs(Section57.8(f)’aftheAct and35 111. Mm. Code732.607).

• Thi ~ligI~l~a~.ountofthis cIa~mis $1,600.00 (for theremovingthe
• • cana~’amid load ig ateciamid pans). Thehandlingchargesin theamount

of~l~2.0Oi~’~eth~paidontheeligible S1,600.00


